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FACT SHEET
PROTECTIONS FOR STUDENTS NOT YET IDENTIFIED AS ELIGIBLE
FOR SPECIAL EDUCATION SERVICES
Is your child facing school disciplinary action? Do you think your child has a
disability? If so, there are certain things you need to know to protect your child’s
rights. The Individuals with Disabilities Education Act 2004 (IDEA) is the federal
law requiring schools to give special education services to eligible children with
disabilities.
In certain circumstances, this law restricts how a child with a disability can be
punished. These restrictions on punishment may apply even if your child was not in
special education at the time of the behavior incident. This is because the school
has a duty to provide special education to all children with disabilities who need it.
If your child needs special education and the school “knew” it, the school must
follow special education rules about discipline.
I think my son has a disability and he is facing punishment at school. What
disciplinary protections does he have?
Disciplinary protections available under IDEA include:
•

Before expelling or suspending a child with a disability for more than 10
days, the school must hold a special meeting to determine if the child’s

actions were related to his disability. This is known as a manifestation
determination meeting.
•

If the disciplinary violation IS determined to be related to the child’s
disability, the school cannot expel the child or suspend the child beyond 10
days.

•

If the disciplinary violation was not related to the child’s disability, the
school may expel or suspend the child for more than 10 school days in a
school year; however, the child is entitled to receive educational services
during the expulsion or all future suspensions.

(Please see P&A’s fact sheets, “Discipline of Students with Disabilities” and
“Expulsion and Manifestation Meeting” for more detail.)
So, if my child does not currently have an Individualized Education Program
(“IEP”), how do I know if my child gets these special disciplinary protections?
Your child will get these protections if the school “knew” there was a disability
that makes him/her eligible for special education. The school must know about the
disability prior to the disciplinary violation. A school is considered to “know” about
a disability if:
1) The parent(s) wrote to the child’s teacher or to supervisory or
administrative personnel of the school saying the parent thinks the child
needs special education services;
2) The parent(s) requested an evaluation to find out if the child has a
disability; OR
3) The child’s teacher(s), or other school personnel, have expressed specific
concerns about the child’s pattern of behavior to the director of special
education or to other supervisory personnel.
Generally, a child will get special education discipline protections if the facts show
the school knew about the disability in one of the three ways noted above.
However, there are two exceptions:
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1) First, a child will not get special protection if the parent has not allowed the
child to be evaluated or if the parent has refused special education services
for the child.
2) Second, a child will not get special protection if the school already evaluated
him/her and determined special education was not needed.
A child in each of these situations can receive the same punishment as a student
without disabilities.
I think my child has a disability, but after reading this fact sheet I don’t
think the school “knew” about it. Is there anything I can do?
Yes. You can immediately ask the school to evaluate your child. Since your child is
involved in a disciplinary matter, the school must conduct the evaluation quickly,
also known as an “expedited evaluation.” During the evaluation process, your child
must remain in the placement chosen by the school (i.e. suspension, expulsion)
without educational services.
Attached to this fact sheet is a sample letter. You may want to send a letter like
this to the school if your child is facing punishment. You can change this letter to
fit your situation. The letter says the school knew your child had a disability. It
asks that your child be allowed to return to school. The letter also asks the school
to evaluate your child if the school won’t let him/her come back. If you don’t think
the school “knew” about the disability, then leave out that part of the sample
letter when writing your letter and simply ask that the school conduct a special
education evaluation. If the evaluation shows your child IS eligible for special
education, he/she will be entitled to start special education services.
Sources for the information in this fact sheet:
Individuals with Disabilities Education Act 2004, 20 USC § 1415(k)
Individuals with Disabilities Education Act of 2004, Regulation §300.534,
SC State Board of Education Regulation 43-243(V.)(B)
This publication provides legal information, but is not intended to be legal advice. The information was
based on the law at the time it was written. As the law may change, please contact P&A for updates.
This publication is funded by the US Department of Health and Human Services (Substance Abuse and
Mental Health Services Administration and the Administration on Developmental Disabilities). It does not
necessarily represent the official views of the funding authorities.
P&A does not discriminate on the basis of disability, race, gender, or national origin in the provision of its
programs or services. Pete Cantrell is P&A’s designated coordinator for Section 504 of the Rehabilitation Act
of 1973 and the Americans with Disabilities Act.
August 2008. No. ED-08
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SAMPLE LETTER
[Date]
Special Education Director
School District
Address
RE: [Student’s name]
Dear Special Education Director:
I am writing on behalf of my child, [Student's name], to request that he/she receive the
procedural safeguards for students eligible for special education services. He/she is a
student at [School's Name] School. I believe the school district knew my child has a
disability prior to the alleged disciplinary infraction because [Explain why school district
should have known that the student has a disability, for example: I wrote my child’s
teacher letting her know he/she needs special education, or, My child’s teacher told
me she told the principal my child needed to be evaluated for special education.]
For this reason, I believe that [student's name] qualifies for special education services;
that the district had knowledge of his disability; and that pursuant to the Individuals with
Disabilities Education Act, Section 20 U.S.C. 1415(k)(5), [he or she] is entitled to the
procedural protections of a special education student. Accordingly, I request that
[student's name] return to [School's name].
In addition, I am asserting [student's name]’s right to an expedited special education
evaluation under Section 20 U.S.C. 1415(k)(5)(D) of the IDEA, which provides for such an
evaluation when the request is made during disciplinary procedures.
Sincerely,

[Parent’s Signature]
[Parent’s Typed or Printed Name]
[Parent’s address and phone number(s)]
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